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DECISION AND ORDER ON SECTION 22 MODIFICATION

This is a dam for modification of benefits awarded under the Longshore and Harbor Worker's
Compensation Act (hereinafter “the Act”), 33 U.S.C. § 901, &t seg., to RAYMOND S. GORDON
(“Clament”) againss NORTH FLORIDA SHIPYARDS, INC. (“Employe”) forinjuriesalegedly sustained
during the condruction of avessd. Employer now movesfor modificationof the origina award based on
changesin the Claimant’ s disgbility Satus.



The issues raised here could not be resolved adminigtratively and the matter was referred to the
Office of Adminigrative Law Judgesfor hearing. A formd hearing was held August 29, 2000 in Moabile,
AL.

STIPULATIONS
Prior to the hearing, the parties agreed to ajoint stipulation (JX-1):1
1. Theinjury/accident occurred on October 23, 1986;

2. Theinjury occurred within the course and scope of the Clamant’s
employment;

3. An employer/employee relaionship existed between the Claimant and
the Respondent at the time of the accident;

4. The Employer was timdy notified of the injury;
5. Notice of Controversion was filed on October 8, 1990;
6. Aninformal conference was held on January 23, 1991;

7. The Clamant’s average weekly wage at the time of his injury was
$418.18;

8. The Clamant wastemporarily totaly disabled from October 23, 1986
until December 12, 1988 and compensationwas paid at $278.79 during
this period;

9. The Clamant received a permanent disability rating of 5% of his body
asawhole;

10. The Clamant reached maximum medica improvement as of
December 12, 1988.

! The following references will be used: TX for the officid hearing transcript; JX-_ for Joint
exhibits, CX-__ for the Clamant’s exhibits; and RX-___ for Employer’ s exhibits.



| SSUES
The parties listed the following specific issues as unresolved:

1. Whether a change of conditions has occurred to judtify modificationof
the prior award(s);

2. The causd reaionship betweenthe Clamant’ scurrent disabilitiesand
his October 23, 1986 on-the-job injury;

3. Liability for the Claimant’s underpaid compensation benefits;

4. Liability for provison of injury-rlated medica and psychologica
treatment;

5. Payment of additional compensation benefits after maximum medica
improvement date of December 12, 1988 and before Claimant’ ssuiteble
dternate employment with alaundry beginning May 1991;

6. Interest and attorneys fees.

SUMMARY OF FACTS

|. Procedural History

The extraordinarily tortured procedural history of this case can be summarized asfollows. The
Clamant was injured on October 23, 1986 while working for the Respondent, North Forida Shipyards
inthe process of renovating a Cruise Ship at Cocoa Beach, FHorida. His clam came beforethis court, and
in January of 1993 we awarded benefits to the Claimant for his injuries. 1993 Decision and Order
Awar ding Benefits p.3 (Case No. 92-L HC-00490). That decisionwasappealedtothe BRB in October
of 1993. That gpped, however, was stayed pending this Court’ s decision on Employer’ sfirst petition for
modification. Gordon v. North Florida Shipyards, Inc., BRB 94-137 and 94-137A (Nov. 30, 1994)
(unpub.). Wefiled a declaration denying the Employer’s firg petition for modification in April of 1995.
In July of that year, the Board lifted the stay on its proceedings and appeals were taken. The Board
subsequently affirmed this court’ s decison on the first petition for modification.

Upon issuance of the Supreme Court’ sdecisoninRambo v. Metropolitan Sevedore Co., 515
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U.S. 291 (1995) (Rambo I), our order denying the 1994 modification petition was vacated and the case
remanded for consideration of wether there had been a change in the Clamant's post-injury earning
capacity. In May of 1997 we remanded the case to the District Director for consideration of the
Clamant’s request for a supplementa default order. Findly, in January of 2000, the Digtrict Director
referred this case back to the Court for consideration of the Employer’ ssecond petition for modification.
Whilethisreferrd is procedurdly inexplicable, it appearsto leave the caseto usfor afinal determination
on the merits of the party’sclams.

II. Claimant’s Employment Since 1991

In 1991, after severd years of being permanently totaly disabled, the Claimant returned to work
as a presser with the base laundry at Eglin Air Force Base.? (2d. TX, 35). Claimant worked at that
position from May of 1991 until April of 1993. (2d. TX, 33). In April of 1993 the presser positions at
the base laundry were taken over by federa prison inmates, and the Clamant was dismissed from that
position. At that time, he was reassigned to the medicd logistics service at the base hospital. He testified
that he worked at this positionfrom April of 1993 through October of 1993. (2d. TX, 33). Ashisposition
a the base hospital was being phased out, Clamant was unfortunately hospitalized for psychiatric
difficulies® (2d. TX, 38).

Following his discharge fromthe hospital position, the Clameant testified that heworked for severa
monthsat odd maintenance and other jobs before findly catching onas an apprentice brick masonwithMr.
Wilson' smasonry company. (2d. TX, 39). The Clamant testified that he worked in that position from the
spring of 1996 until gpproximately November of 1996. (2d. TX, 42). He admitsthat he l€eft the position
because he had back problems more than once while performing it. (2d. TX, 42).

In early 1997, the Claimant went to work for the Air Force 96 Squadron Support Services
Outdoor Recreation Program a Ben's Lake Marina. He worked for that divison of the Air Forceasa
forklift operator putting private boatsin and out of thewater. (2d. TX, 43-44). Claimant testified that he
typicaly worked a 40 hour week at this positionand that by the time the facility was closed for remodding
hewas earning $8.05 per hour. (2d. TX, 48). The Claimant worked for thisfacility until February of 2000
when the facility was closed for remodeling. (2d. TX, 54). Hetedtified that he had two injurieswhile he
wasworking & Ben's Lake Marina. (2d. TX, p. 54). He dso tedtified that when the marina closed for
reconstruction he went to another outdoor recrestion facility part time to try to assst with other duties of
the fadlity. During the recongtruction, however, hewas officidly furloughed and received furlough benefits

*The Court isimpressed that the Claimant apparently sought and obtained this position on his
own, without the benefit of assistance from Employer or the Government. Thisis precisely the kind of
initiative that the Court would prefer to see from dl damants.

3Claimant tetified that this particular psychiatric trestment was not related to his workplace
injury. (2d. TX, 38).
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for 6 months. Claimant testified that heintended to return to the Ben' s Lake Marinain November of 2000
when it reopened. (2d. TX, 55-56).

During the time of hisfurlough, Claimant worked with a friend who ran her own business cleaning
newly constructed houses and condominiums. In exchange for his window washing services in this
endeavor the owner pad his rent of $675 per month. (2d. TX, 58-59). Since that time, the Claimant
testified that he had worked for himsdlf. He stated that he had done generd maintenance work, including
painting, hanging panding, hanging doors, and tryingto uncloga sewer line. (2d. TX, 60). The Clamant
testified that he had not sought other jobs because he had a position that he liked and because he did not
want to jeopardize his pogtion with the NAF to receive retirement benefits. (2d. TX, 66).

DISCUSSI ON

I. Jurisdiction

Thisisapetition for modification of an award of compensation under section 22 of the Act. The
Clamant was initidly injured while working for the Respondent inthe refurbishment of a cruise ship afloat
in the navigable waters of the Gulf of Mexico in 1986. Thereisno doubt that this Court hasjurisdiction.
(IX-1).
II. Modification

Two questions are presented to this court for our determination. Firg, isthe Employer entitled to
a modification of our origina award because of a change in ether the Clamant’s economic or physica
circumstances? Second, is the Claimant entitled to additiona payments of compensation for permanent
partiad or permanent total disability and medica benefits by virtue of our origina order?

A. Modification of Award

This Court originaly awarded Clamant compensationfor temporary total disability from October
23, 1986 until December 12, 1988 based on an average weekly wage of $418.18. We aso awarded the
damant compensation for permanent partial disability from December 12, 1988 to date and continuing
based on this average weekly wage, interest and reasonably necessary medica care. 1993 Decision and
Order, p. 10 (Case No. 92-LHC-00490). Itisapparent fromthe argument of counsd that the Claimant
has had sgnificant difficulty procuring payment of benefits pursuant to our origind order.

Subsequently, the Claimant, through his own diligence and hard work we might add, found ajob.
In May of 1991 he beganworking asapresser for the laundry at Eglin Air Force Base. The testimony and
evidencereflectsthat the Clamant worked steadily, though not necessarily continuoudy, fromthis point until
the present. (2d. TX, 33-66). The Court credits the Claimant’ stestimony as believable and finds that, to
the extent possible, this gentleman made every attempt to find work that he was capable of performing.



Employer’ scounsd urgesthrough their brief and the questions they asked at the hearing that if the
Clamarnt is capable of working for the Ben's Lake Marina, he is dso capable of working at other jobs.
(See Generally, Employer’ sPost Trid Brief; 2d. TX, 50-66). Counsel goesso far asto quiz the Claimant
about why he did not seek work at another private marina when he was furloughed from Ben's Lake.
Counsdl aso presses Claimant as to why he did not seek other jobs during hisfurlough. The truth of the
matter inthe Court’ smind isthat this gentleman did not seek alternate employment because he had dready
found ajob which suited him.  That job was working at the Ben's Lake Marina. Despite the furlough,
Clamant had no reason to believe that he would not return to work at the marina following its
recongruction. The Court does not think that we should punishthe Claimant for holding a steedy position
which he admittedly enjoys and is not indanger of losing. Employer has aready benefitted from reduced
payments by virtue of the Claimant’ shonest search for dternate employment when, in fact, Employer was
originaly prepared to concede that no such employment existed.

Employer urges that they are entitled to modification for two reasons. Firg, that the Clamant’'s
earning capacity has changed. Second, they arguethat the Claimant’ sphysical condition haschanged. We
consder each argument in turn.

Claimant’ s Earning Capacity

Employer arguesin ther brief that the Clamant’ searning capacity has changed and therefore our
origind award should be modified. Wedisagree. The Employer’ sposition isbased on the contention that
in 1986, prior to hisinjury, the Claimant earned $21,745.36 per year. Employer’s counsel compares that
number to the Claimant’s 1993 earnings with the Eglin Air Force Base Laundry of $22,869.78 and with
adraght face assertsthat the Clamant hastherefore enjoyed anincreasein his earning capacity of $1,100.
(See Employer’ sBrief at 7). Given that increase the employer says, this Court can justify modificationof
relief under Metropolitan Sevedore Co. v. Rambo, 515 U.S.291 (1995).

Clamant’'s counsel counters that the Employer’s figures do not account for inflation in the
intervening years between 1986 and 1993. The Court cannot help but believe that thisistrue. A smple
and established fact of amoderncapitaist economy isthat adollar in2000 is not worthas muchasadollar
in 1993, muchlessin1986. Whilethe Claimant may indeed receive moreindividud dollarstoday than he
did in 1986, the rdative vaue of those dollarsis subgtantidly less than it wasin 1986.

Prior Board decison ingruct rather clearly that we must adjust the Clamant’s post-injury wage
earning capacity to account for inflaion. In Quan v. Marine Power and Equip. Co., 30 BRBS 124
(1996), the Board held that sections 8(c)(21) and 8(h) of the Act require adjusment of post-injury wages
to account for inflation to represent what the post injury job would have paid at the time of the claimant’s
injury. Id. a 127. The Board then held that the increase in the Nationd Average
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Weekly (NAWW) wage over time was the most accurate reflection of the increase in wages over time.
The decison ingtructs that the percentage increase in the NAWW for each year should be used to adjust
the Clamant’s post injury wage downward. 1d. at 127 (following Richardson v. General Dynamics
Corp., 23 BRBS 327 (1990).

The Court has reviewed avallable gatigtics and determined that the Claimant’s assertions are
correct. The NAWW at the time of the Claimant’s injury was $302.66. The NAWW in 1993 was
$369.15.* This represents an 81.99% increase in the NAWW.> Using this number, we adjust the
Clamant’ s post-injury wage for inflation and find that the Claimant’ s pogt-injury wage is the equivaent of
$18,750.93in 1986 dollars.® Theredity, as demonstrated by the properly adjusted numbers, is that the
Clamant inthis case has actudly suffered a substantia decrease in his wage earning capacity. Wefind that
this decrease amounts to $2,994.43 per year in wage earning capacity.

Employer next asserts that the Clamant’s diminished wage earning capacity is the result of his
falure to diligently seek employment. Their reasoning isthat if the Claimant had sought another job while
he was furloughed from his pogition at Ben's Lake Marina he would not have been unemployed for the
better part of ayear and therefore would have earned more. We find this argument difficult to ssomachin
so far asthe Clamant in this case has honestly and credibly testified that he regularly sought work after
recovering from hisinjury in1991. While the Claimant has endured temporary periods of unemployment
gnce hisinjury, we think that the Employer has falled to prove that these periods of unemployment were
due to any fault of the Clamant. We see no reason to place additional obstaclesin the path of an honest
and hard working individua who is reasonably entitled to compensation. The Court findsthat the Claimant
is entitled to permanent partia disability benefits that will compensate him for his loss of wage earning

capacity visavis his pre-injury wages.
Claimant’s Physical Abilities

The Employer’s second argument for modification is that the Claimant’s physica condition has
changed. In support of thisclaim, Employer pointsto the functiond capacity evaluation (FCE) performed
by HedthSouth and adopted by Dr. Crotwell. Employer dso suggests that a change in the Clamant’s
physical condition is demonstrated by his post injury work history and that he has aggravated his injury
through other causes for which they are not responsible. We find that there is no evidence that the
Claimant’s current physical condition is causdly relaed to anything other than

“Table of Compensation Rates as of October 1, 1999, OWCP 1999.
°$302.66/369.15 = 81.988, which we round to 81.99%.

©$22,869.78 x 81.99% = $18,750.93
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his workplace accident. We adso find that the fact Clamant has worked outside the restrictions
recommended by the Clamant’ s treating physician does not mean that he has had a change of physicad
condition. In fact, the Clamant testified that, although he might have worked outside hisrestrictions asan
gpprentice mason, his back went out severd times during the course of that work.

Thecourt dsofindsthat the evidence presented by Employer isinsuffident to demongtrate achange
of condition from a medical standpoint. Doctor Crotwell’s report is based upon a single vist with the
Claimant on August 26, 1996. (EX-2, p. 1). The addendum to his report wherein he suggests that the
Clamant hasagreater physca capacity than previoudy reported is based on that single vist and the FCE
performed by HedthSouth. (EX-3, p.1). Even the HedthSouth FCE results do not necessarily give an
accurate picture of the Clamant’ sphysicd limitations. Inour view, the Claimant’ s performance on thistes,
combined with the evidence that he has worked outside his limitations in the past with mixed results
highlights the problem with evauations of thiskind.

On certain days, Clamant may well be cgpable of working beyond his restrictions. Other days,
Clamant may risk injury if he does so. Hence, the limitations are designed to ensure that if obeyed, the
Clamant will be rdatively sure he does not aggravate hisinjury. The FCE in comparison, accounts only
for the Clamant’s performance on agiven day. If we adopt the FCE as the measure of the Clamant’s
abilities, we risk forcing him to atempt to perform up to the expectations of agood day on a continuing
bass. The nature of injuries to the human body is such that thisis not dways possible. The Court is not
persuaded that we should subgtitute the sporadic judgment of an independent medical examiner for the
consdered recommendations of the Claimant’ stregting physcianwho has been following him throughout
his treetment for thisinjury. The Court therefore findsthat thereisinsufficient medica evidenceto support
amotion for modification.

B. Compensation for Medica Treatment, efc.

There is apparently a historicd difficulty inthis case with obtaining the compensationthat this court
has ordered fromthe employer. Inparticular the Employer hasabusively declined to pay for the Clamant’s
injury related medica trestment and particularly his psychidric treatment. We declared in our origina
decision and order that the Clamant was entitled to such compensation, and we renew that declaration
here.

To the extent that the Employer has never objected to the Court order that it pay for injury related
psychiatric or psychological trestment and presents no evidence that a particular course of treatment was
not related to thisinjury, wefind that the employer is bound to pay for this treatment. The one exception
to this finding is the Claimant’s 1996 hospitdization for psychiatric problems. The Court excludes this
trestment fromcoverage inlight of the Claimant’ stestimony at trid that it was not related to hisback injury.
(2d. TX, 37-38).

Claimant’s counsdl has submitted 15 pages of medicd hills related to the Claimant’ s workplace
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injury that are as yet unpaid by the employer. (CX-11). In contrast, Employer responded to discovery
by providing alist of medicd expensesthat it had paid to the Clamant or on his bendf. (CX-12). The
medica records indicate that Employer owes the Claimant $175.45 for prescription medications that he
required because of his back injury. (CX-11, pp. 2-9). In addition, Employer owes the Claimant
$1801.35 for medical treatment and other expenses. (CX-11, pp. 10-15). Combined, theseunpaid bills
total $1,976.80.

Employer’ sdiscovery response showsthat it has paid atotal of $2,118.54 inmedica cogs for the
Clamant. (CX-12). We note, however, that these costs were paid to but three medical providers.
Specificaly, $1,110 was paid to HedthSouth. HedthSouth was the medica provider that performed the
FCE at the request of the Employer. An additional $190.00 waspaidto Dr. Crotwell, alsothe Employer’s
physcianwho saw the Claimant oncefor an IME and did not render any trestment. Findly, $774.00 was
paid to Dr. VerVoort, another Employer physician, for hisindependent medical trestment. We find that
none of these payments actudly covered the Claimants medicd treatment.

The Clamarnt is entitled to medica treatment for his workplace inuries. He has dready spent
subgtantial sums for which he is entitled to reimbursement. In addition, he is entitled to have Employer
authorize and pay for any future treetment he requires.

[11. Contempt of Court

Claimant’s counsdl requestsin her brief that we certify the facts of this case to the Federd Didtrict
Court in order to have the Employer held in contempt of Court. Counsd reminds us that the Court and
the Board have thrice before ordered Employer to pay for the Claimant’s injury related medica care.’
Since those orders were issued, the Employer has failed to comply with them.  In discovery responses
before this court the employer admitted to these previous orders and aso admitted that the Claimant had
sought authorization for injury related medica care “more than once” (CX-1, p.1). Inflagrant disregard
of these orders, the Employer hasrefused to authorize or pay for any of the requested trestment. (2d. TX,
81; CX-4; CX-5; CX-6; CX-7; CX-8; CX-9; CX-10; CX-13; CX-14; CX-16; CX-17; CX-18; CX-
19; CX-20; CX-21; CX-25). Employer has, in fact, pad only the medical expenses related to the
independent medical examinationsthat it orders with its choice of physician. (CX-1, p.6).

Evenif this Court would like to hold the Employer incontempt for itsactions or certify such facts
to the Didrict Court, we are unable to do so. Once a decision and order issues from this court, it is
properly the province of the Didtrict Director and OWCP to enforcethat order. If OWCP and the District
Director fall or refuse to enforce the order of this Court, then the Claimant may petition

"We so ordered in Jan. 15, 1993 Decision and Order, p. 9; and our August 15, 1993 Order
Denying Employer’s Motion for Reconsideration, p.1. The Board affirmed these ordersiniits
opinionin Gordon I1, pp. 2-3.
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the Federa Digtrict Court under it' s Federal Question Jurisdictionto enforce our find compensationorder
and to issue awrit of mandamus againgt the Didtrict Director to procure enforcement of our decison. See
Lazarus v. Chevron USA, Inc., 958 F.2d 1297, 1304, 25 BRBS 145, 150-51 (CRT) (5" Cir. 1992).

ORDER

1. Having specificdly found that Employer has not proven its case for modification, it is ordered
that the Employer pay the Clamant compensation for permanent partia disability from the period after
December 12, 1988 to date and continuing, based onanaverage weekly wage of $418.18 and hiswage
earning capacity of $274.00 per week;

2. Employer shdl pay to Claimant funds in the amount of $1976.80 for past medicd billsrelated
to hisinjury. These medical cogs are specificdly itemized in CX-11. ;

3. Employer shdl furnish Clamant’s reasonable and necessary continuing medical trestment for
hiswork related injury with the Claimant’s choice of physician and subject to the provisions of Section 7
of the Act;

4. Employer is entitled to credit for dl compensation previoudy paid to the Clamant as a result
of the October 23, 1986 injury;

5. Employer shdl pay Clamant interest onal accrued unpaid compensation benefits. The rate of
interest shal be caculated at a rate equa to the coupon issue yield equivaent (as determined by the
Secretary of the Treasury) of the average auction price for the last auction of 52 week United States
Treasury Bills as of the date this Decison and Order is filed with the Digtrict Director;

6. Clamant's Counsd, D.A. Bass-Frazier, shdl have 20 days fromreceipt of this Order inwhich
to file an attorney fee petition and smultaneoudy serve a copy of the petition on opposing counsd.
Theresfter, Employer shdl have 20 days fromreceipt of the fee petitions inwhichto respond to the petition.

S0 ORDERED.

A

RICHARD D. MILLS
Adminigrative Law Judge

RDM/ct
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